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Mortgage Law Faces Its Yet
Toughest Constitutional Test:
Petition for the Constitutional
Review on Mortgage Execution
Background
We have discussed before that the Indonesian Constitutional Court (“Constitutional Court”) decision
no. 18/PUU-XVII/2019 dated 6 January 2020 on Fiduciary Security Enforcement has not yet affected
the enforcement of a mortgage security. Nevertheless, a more imminent effect could now come
from another path since mortgage execution currently faces its toughest (and bizarre) constitutional
test to date.
Three petitioners (all in one case) have submitted a constitutional review on Articles 14 paragraph (3)1
and 20 paragraph (1) 2 of the Mortgage Law (“Reviewed Articles”) with case number
21/PUU-XVIII/2020 (“Mortgage Law Constitutionality Case”). They requested the Constitutional
Court to declare the Reviewed Articles contradicts with the 1945 Constitution of the Republic of
Indonesia (“Indonesian Constitution”) with the following interpretation:
for Article 14 paragraph (3): for phrases “executorial power” and “equivalent with a ﬁnal and
binding court decision” to mean “with respect to the mortgage for which there is no consensus
on the default because the debtor experiencing a force majeure then the debtor shall be given
the rights to prove such before a court prior to the execution of mortgage is carried out”; and
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Unofﬁcial translation: “The Mortgage Certiﬁcate as intended in paragraph (2) shall have executorial power, which is
equivalent with a ﬁnal and binding court decision and shall be applicable as the replacement of grosse acte
Hypotheek as long as pertaining right over land”.
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Unofﬁcial translation: “If the debtor is in default, then pursuant to: (a) Right of ﬁrst rank holder of the Mortgage to sell
the mortgaged object as referred on article 6, or (b) Executorial title contained in the Mortgage certiﬁcate as referred in
Article 14 paragraph (2), the Mortgaged object is sold through public auction in accordance with the procedures as
determined in the laws and regulations for the settlement of the receivables of the Mortgage holder with the
preferential right over other creditors”.
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for Article 20 paragraph (1): for phrase “default” to mean “the debtor does not perform its
obligation and there is an element of fault in the debtor” (“Petition”).
Simply put, the Petition would give a debtor/ mortgagor rights to have a court decision that ﬁrst
decided on its default that only after which the creditor/ mortgagee may exercise its mortgage
enforcement rights.
A. Petitioners’ Arguments for the Constitutional Review
The petitioners’ main case is the Reviewed Articles neglecting the debtor’s constitutional rights of
legal protection, fairness, and equal treatment before the law. According to them, the phrases
“executorial power”, “equivalent with a ﬁnal and binding court decision” and “default” under the
Reviewed Articles confers the power to the mortgagee (the creditor) to sell the mortgaged object
(either at its own accord or by virtue of the executorial power) once the debtor is deemed to have
committed a default, without taking into consideration the legality/reasons of the debtor’s default.
Furthermore, according to the petitioners, the execution resulting in the transfer of ownership would
impair the constitutional rights of property ownership which shall not be appropriated arbitrarily.
B. Reasons to Reject the Petitioners’ Arguments
On the issue of force majeure, the cornerstone of the petitioners’ Petition, it is important to highlight
that according to Article 1244 of the Indonesian Civil Code, a foreseeable event (at the conclusion of
the agreement) – with or without the debtor’s contributory fault to such event – prevents the
effectiveness of force majeure. The certainty of the uncertainty of how business risks could
materialize is no doubt a foreseeable event (whether the debtor is a business owner or an employee
of a certain business) at any loan or credit agreement. Hence, it would generally negate the debtor’s
use of force majeure.
Also, it is worth noting that many business losses are often caused by the debtor’s faulty business
judgement (e.g. over expansion). For those very reasons, the creditor would generally request, and
the debtor would accept, for a type of security to secure the repayment in case the foreseeable
business risks materialize and cause ordinary repayment mechanisms to fail.
On the issue of the debtor rights to defend its late or non-performance before a court prior to any
execution, it will adversely affect the security of repayment and signiﬁcantly thwart the purpose of
Mortgage Law.
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Point 3(d) of the general elucidation 3 and the elucidation of
Article 20 paragraph (1) 4 of the Mortgage Law clearly express
the easiness and convenience of a mortgage execution. It is
reasonable to expect that virtually every debtor would want to
exhaust this right to prevent (or even stiﬂe) the execution of its
mortgaged object notwithstanding the merit of its so-called
force majeure defence. Then, if the Constitutional Court sided
with the petitioners, there will not be much of a difference
between granting the Petition and granting the elimination of
the executorial title of the mortgage security (and the parate
executie stipulated in Article 6 of the Mortgage Law).
Practically speaking, the creditor (who in most cases are banking and ﬁnancial institutions) would
almost always act reasonably when there is a repayment difﬁculty. Those type of creditors would act
prudently (not arbitrarily – as the petitioners suggested) in dealing with their non-current portfolios.
A primary example is how banking institutions have restructured their credit agreements due to the
Covid-19 pandemic situation.
On the other hand, we have seen many cases wherein the debtor tries to use every means possible
to delay and frustrate the repayment obligation while at the same time preventing the execution of
the security already given to the creditor. Looking at these vast records and practices, if the
Constitutional Court granted the Petition, it could result in a permanent impediment of and a thorn
in our Mortgage Law’s system and lending activities.
Even when there is a genuine case of force majeure, but the creditor still executes the mortgage, or
other any other unlawful actions (e.g. using an irrational low limit value for the auction of the
mortgaged objects), the debtor/ mortgagor is not without legal remedy. Such debtor/ mortgagor
can ﬁle an objection or lawsuit to request the court to prevent any transfer of ownership rights. The
current legal system already provides sufﬁcient legal protection for both the debtor/ mortgagor and
creditor/ mortgagee. The granting of the Petition would instead create a stark imbalance and impair
the creditor’s constitutional rights.

Unofﬁcial translation: “Based on the facts stated above, it is necessary to immediately stipulate a solid law on
mortgage over lands institution with the following qualities:…its easy and certain execution”.
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Unofﬁcial translation: “The provision of this paragraph is a realization of convenience provided by this Law for
creditors holding mortgage in the event of execution”.
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To conclude, this Mortgage Law Constitutionality Case is currently one of the most critical
Constitutional Court cases in the trial process to date. The development of the implementation is
worth following closely.
*The authors acknowledge research assistance of Johanna Devi for this legal alert.
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