Legal Alert

Memorandum of Understanding between
the Ministry of Transportation and
Indonesian National Police:
Changing Requirements to Obtain Port
Clearance?
At the end of January 2020, the Directorate General of Sea and Communication of the Ministry of
Transportation (“Seacom”) and Indonesian National Police (“POLRI”) entered into a Memorandum
of Understanding No. HK.201/1/3/DJPL/2020 or No. NK/2/1/2020 re. Implementation of Law
Enforcement in Shipping Industry (“MOU”).
With regard to the MOU, we are aware of recent news indicating that the MOU presumably has
caused a disturbance in the shipping industry, in particular regarding the additional requirement in
the form of reporting to the district police in order to obtain the Port Clearance from the Tanjung
Redeb Port. 1 Responding on such issue and to avoid any uncertainties related to the
abovementioned matter, we assessed the said MOU between Seacom and POLRI, which we shall
brieﬂy elaborate below.
As we learned from consultation with Seacom, the MOU intended to synergize the roles of the
relevant authorities (i.e. Seacom and POLRI) in handling the shipping related matters e.g. ship
accident within Indonesian waters or ship seaworthiness. In practice, the authority of the
mentioned institutions may overlap. Thus, the issuance of the MOU aimed to provide synergy
between both institutions so that it could bring clarity to their authority in conducting law
enforcement within the shipping industry.
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A. THE CONTENT OF MOU
In line with the information we obtained from Seacom, the MOU stipulated that the intention of
the MOU is to serve as a guideline to improve the coordination synergy in conducting law
enforcement within the shipping industry. The agreed scope of this MOU covers data and/or
information exchange, law enforcement, security assistance, enhancement of human resources,
and utilization of equipment and facilities.
An important scope of this MOU is the data and information exchange. Seacom is obliged to inform
the commencement of an investigation to the Public Prosecutor in regards to a shipping-related
crime. Seacom may also coordinate with the Police upon discovering other crimes, aside from the
shipping-related crime.
Article 5 paragraph (2) of the MOU stipulates that the parties agreed to jointly conduct preventive
measures in security disruption and order in the shipping industry. Such cooperation may be
requested in writing or verbally between parties and will be responded in writing.
Further, Article 10 of the MOU stipulates that the MOU will be further implemented by way of a
cooperation agreement (Perjanjian Kerja Sama) with a working group. The said cooperation
agreement must be ﬁnished within 3 (three) months after the signatory date of this MOU (or in
other words by 29 April 2020). However, to this date, there has been no record of an executed
cooperation agreement between the Parties or its afﬁliated instances in regards to the MOU. In
pursuant to the information we obtained from Seacom, the draft cooperation agreement is still
being discussed and reviewed at this stage.
B. THE IMPLEMENTATION OF MOU IN INDONESIA
Upon our assessment of the MOU, we learned that it does not provide any authority for the
POLRI/Marine Police to add a prerequisite procedure/document for the issuance of Port Clearance.
Taking into account the objective of the MOU’s issuance, it is our view that the MOU may assist in
acceleration and better coordination between Seacom and POLRI for handling of the shipping
criminal act.
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C. RECOMMENDATION
Due to the fact that there was an issue that emerged at Tanjung Redeb Port, East Kalimantan
which was presumed to be caused by the implementation of the MOU 2 , the issue should be
considered and taken into account by the relevant government institutions (including other ports
in Indonesia), so that the MOU will not hinder business activities in practice, nor create a new
requirement that may be deemed as contradicting with other prevailing regulations, e.g. Minister
of Transportation Regulation No. PM 82 of 2014 on the Issuance Procedure of Port Clearance and
Law No. 17 of 2008 on Shipping.
In the event the MOU (and its upcoming relevant cooperation agreement and/or implementing
regulation) is properly implemented, we anticipate that it may also give clarity on the procedure for
ship arrest, as regulated under Article 222 paragraph (2) of Shipping Law, e.g. through providing a
prompt and efﬁcient procedure speciﬁcally for ship arrest such as a scenario wherein the ship is
involved in a violation of shipping criminal act.
While we are still looking forward to the clariﬁcation on the reported incident, pending the
issuance of the cooperation agreement or follow-up regulation arising out of the MOU, it is
advisable for the shipowners to be aware of the said MOU. In addition, it is also recommended for
Seacom to actively socialize the MOU as well as for the upcoming cooperation agreement or any
implementing regulation, to avoid misinterpretation or even mistreatment due to the existence of
the MOU.
You may contact us at cr@budidjaja.law if you need assistance/clariﬁcation regarding future issues
related to the issuance of Port Clearance due to the MOU.
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